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gKIEF IN SUPPORT OF SUMMARY JUDGMENT Off DEFENDANTS 
ALLENTOWN SCHOOL DISTPTpt" EVA HADDON. 
PRAPLEY CARTER AND KTM fOT^ 

Defendants AllentownSchool^^^ 
("Carter") and Kim Ceccatti ("Ceccatti")by their counsel, King, Spry, Herman, Freund & Paul, LLC, 
move this Honorable Court to enter summary judgment in their favor and in support thereof submit 
the following memorandum of law: 
I- FACTS/PROCEDURAL HTSTO^y 

Plaintiffs have brought the present action seeking damages pursuant to Title IX of the 
Education Act, 20 US.C. §1681 and for civil rights violations under 42 U.S.C. §1983, specifically 
their constitutional rights to bodily integrity' guaranteed under the the Due Process Clause of the 



™ • (W ? S^ffl*"" 200 ?> ASD Defendants filed a motion to dismiss seeking to dismiss all claims made in 
Plaintiffs Amended Complaint In his opinion of September 21, 2007, the Honorable Thomas M. Golden dismissed 
with prejudwe Equal Protection claims against ASD Defendants under Counts II, III and IV 

• ^ JU ^u G ° lden deniCt ! DefendMl « motion t0 dtoniss with regard to the Due Process claims, his order 
granted Defendants leave to renew m the form of a motion for summary judgment after discovery is completed." 
Judge Golden dismissed all individual ASD Defendants in their official capacities. Judge Golden stated that "Any 
defendant who is a state official sued in his or her individual capacity may reassert a qualified immunity defense in 
the form of a motion for summary judgment after discovery is completed." Judge Golden also dismissed with 
prejudice all claims against ASD Defendants under 42 U.S.C. §§1981, 1985 and 1986 (Docket#79) 
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Fourteenth Amendment. (Third Amended Complaint ("Cramp.") 175). In their complaint, Plaintiffs 
allege of five(5) minor Plaintiffs took place in various bathrooms of 

Central Elementary School ("Central") in the Allentown School District. (Third Amended 
Complaint 140-64). Plaintiffs' allege these incidents were perpetrated by another student enrolled 
at Central, identified as 

Defendant Dr. Eva Haddon was, at all relevant times, the principal at Central Elementary 
School wherePlaintiffsallegestheassaultstookplace.(N.T.Haddon21). Defendant Bradley Carter 
was, at all relevant times, the Assistant Principal at Central. (N.T. Carter 1 5). Defendant Kimberly 
Ceccatti was, at all relevant times, the Guidance Counselor at Central. (N.T. Ceccatti 16, 19). All 
other individual ASD Defendants have been dismissed from this case by agreement of counsel. 
(Docket #241). 

Summary of Arg ument 

The record facts in this case read most favorably to the Plaintiffs reveal that over a period of 
approximately four months in the school year 2003-2004 there were five isolated incidents occurring 
in boys' lavatories of the Central Elementary School in which 
younger boys - 



Each incident was very brief and no victim experienced a repeated incident. 
None of the victims knew their assailant. All of the victims testified that nothing like this had ever 
happened to them before at Central and never happened again. 
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The first incident alleged was made known only to two teachers. The second incident was 
made known to the assistant principal who made reasonable efforts to identify the perpetrator 
without success. The third and fourth incidents were reported to the guidance counselor and 
ultimately building administration on the same day, February 5, 2004. As a direct result of the 
February 5"' incidents, the suspected perpetrator was placed on a "bathroom plan" requiring that he 
be accompanied to the bathroom by an adult. 

On March 1 6, got into an altercation with another student. He was suspended and was 
supposed tobesenthomebuthis parents couldnotbereached to pickhim up. Instead, the Assistant 
Principal placed him in the detention area. Because of a lack of space, the detention area was located 
in the basement in a small hallway that transected a long a central corridor. Off this small hallway 
was another short hallway leading to. a boy's lavatory. At that time there were approximately five 
students in thedetention area. Detention was monitored by Jerald Brown, ateacher onatemporary 
contract. Brown, a former professional basketball player, said his size and demeanor commanded 
special respect from the kids. 



On the same day a March snowstorm had resulted in an early school closing. As elementary 
teachers rushed to get their students ready for early dismissal, asked his classroom teacher's 
permissiontogototheboys'room. Because ofthe early dismissal, the teacher varied from the usual 
practice of group bathroom breaks and 



3 



None of the victims suffered any physical injury and none had any diagaosable emotional 
injury. No direct evidence of loss of educational opportunity appears in the record. 

Plaintiffs now seek damages against Allentown School District and three remaining 
individual defendants. Only two theories of liability are left to Plaintiffs. As to Allentown School 
District and the individuals, Plaintiffs claim 14 th Amendment Due Process violation on a State- 
created Danger Theory. Against the District only, Plaintiffs seek liability for violation of Title DC 
on the basis of student on student harassment as per Davisv.Monm^RH , ^ , 526 U.S. 629, 643, 
119 S.Ct. 1661, 143 L.Ed.2d 839 (1999). Both ofthese claims must fail for similar reasons-the 
record as well as Plaintiffs* claims are based upon acts of omission, not commission. Specifically, 
the record does not support an affirmative act on the part of the Allentown School District 
Defendants, that a reasonable jury could conclude caused a constitutional harm or actionable 
harassment. Nothing in the record, including the opinions of PlaintiffsMiability experts demonstrate 
facts or theories that could support findings of deliberate indifference on the part of the Allentown 



School District defendants. 

On the question of "notice", the record simply does not support actual knowledge of 
Allentown School District for the first incidents. Knowledge of harassment by teachers or even 
guidance counselors is not sufficient to attribute actual knowledge to the School District under Third 
CircuitLaw. Even acknowledging actual notice before the last incident , the single episodic 

nature of the isolated incidents and the absence of any pattern of repetition of incidents against a 
single victim, would not put a reasonable educator on notice that harassment was of a severe and 
pervasive or systematic nature so as to trigger a Title IX qualifying response. 

Finally, with regard to the Title IX claim, the record fails to demonstrate any actual loss of 
educational benefit for any of the five Plaintiffs. Thus, three parts of the four part test set out by 
Dayia are not met by this record. Defendants admit that Allentown School District receives federal 
funds. Overall, the record before the Court on summary judgment does not come close to the high 
threshold the Supreme Court requires before monetary liability under Title IX can be assessed 
against public schools for student on student sexual harassment. Plaintiffs claim under the State 
Created Danger Doctrine must likewise fail because neither me record facts nor the theories put forth 
by Plaintiffs experts can identify an affirmative act by ASD that caused constitutional injury. The 
perfect storm of circumstances that saw the breakdown of the bathroom plan for on March 1 6 lh 
cannot be reasonably considered as the deliberately indifferent conduct required before a state actor 
will be held legally liable for a constitutional violation. 

The facts of this record do not rise to either a violation of the 14 th Amendment's Due Process 
clause or a violation of the funding recipient's obligations under Title DC. 
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STATEMENT OF UNDISPUT ED RECORD FACTS 

The direct record evidence shows the following with regard to each individual Plaintiff 2 : 
Junior Doc I - f ) 



Junior Poe m-( ) 



3- 



7 



Junior Doe V -( .)« 



4- 



5 



8 
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Wright traveled to Central Elementary to talk to about the allegations on February 24 lh , 
2004. (Exhibitp-122 atPCT 2/24/04;N.T. Wright 373). Ceccatti was present during the meeting. 
(Exhibit p-122 at PCT 2/24/04). During their meeting on February 24, 2004, Ceccatti again 
reiterated that the School was taking precautions by not allowing to go the bathroom alone and 
that he was escorted from place to place. (Exhibit p-122 at PCT 2/24/04). 
Junior Doe II -f ) 
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Bathroom restrictions we put in place for after the reported incidents on February 5, 2004 
occurred. <ExWbitP-122atPCT2/9/04^ 

P-122 at PCT 2/12/04; Exhibit P-122 at PCT 2/24/04; Appx. #29). 



Junior Doe IV - f ) 
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^he terms "time-out" room and "in-school" suspension room are terms testified to and used 
interchangeably by the witnesses. 
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In response to the incident, ASD formed a Safety Task Force and the time out area was 
moved to a more visible part of the hallway. (N.T., Part I, 58, 92). 



Deborah Hartman was the Director of Special Education for the Allentown School District 
at all relevant times. (N.T. HartmanlO). 
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Plaintiffs' suffered no educational deprivation 

Ju n ior Dpe I- ( ) - The record lacks any evidence that experienced any deprivation of 
educational opportunity as a result of this incident. 
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JxmiprDpein-i 1 ' 71115 rccord contai ns no evidence that experienced any deprivation of 
educational opportunity as a result of this incident. 



Junior Doe V-( J - The record shows no evidence that 
educational opportunity as a result of this incident. 

17 



experienced any deprivation of 
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JupfrrDpe |I -{ Jl- The record shows no evidence that experienced any deprivation of 
educational opportunity as a result of this incident. 



Junior Dpe IV -f ) - The record shows no evidence that experienced any deprivation of 
educational opportunity as a result of this incident. 
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H. QUESTIONS PRESKNTMin 

A. WHETHER DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT 
WHERE PLAINTIFFS HAVE FAILED TO ESTABLISH A CLAIM UNDER 
TITLE IX? 

Suggested Answer: Yes. 

B. WHETHER DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT 
WHERE PLAINTIFFS HAVE FAILED TO ESTABLISH A CLAIM UNDER 42 
U.S.C. §1983? 

1. WHETHER INDIVIDUAL DEFENDANTS ARE ENTITLED TO 
SUMMARY JUDGMENT ON THE BASIS OF QUALIFIED IMMUNITY 

Suggested Answer: Yes. 

HI. ARGUMENT 

SUMMARY JUDGMENT STANDARD 
The standard for summary judgment is well set. 8 



^ In considering a motion for summary judgment, the court must determine whether "the pleadings 
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any? show mat there is 
nogenmne issue of material fact and that the moving party j, entitled to judgment as a matter of law." Fed.R C P 
56(c); /^nv.I^T^WT lin 477 U.S. 242, 247, 91 L.Ed. 2d 202, 106 S.Ct 2505 (1986); lwm<M2Sz 
qMCJn9,v,generalMntors norp ll> 786 F.2d 564, 568 (3d Cir. 1986). Only facts that may affect fceSSrf 
to case are "material", Ajjde^ 477 U.S. 242, 248, 91 L.Ed.2d 202, 106 S.Ct. 2505. All reasonable inferences 
from the record are drawn in favor of the nbn-movant. See id. at 256. 

Although the movant has the initial burden of demonstrating the absence of genuine issues of material fact, 
Oie non-movant must then establish the existence of each element on which it bears the burden of proof SeeiV 
Feeser, Inc. v. Serv-A-Portinp , Tnn , 909 F.2d 1524, 1531 (3d Cir. 1990)(citin B Celotex Corn, v. cLu*n 477US 
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A. PLAINTIFFS FAIL TO ESTABLISH A CLAIM UNDER TITLE IX: THE SCHOOL 
, DISTRICT HAD NO ACTUAL KNOWLEDGE, WAS NOT DELIBERATELY 
INDIFFERENT AND PLAINTIFFS HAVE NOT SHOWN ANY DEPRIVATION 
OF EDUCATIONAL BENEFIT 

In Count II of Plaintiffs' Third Amended Complaint against Defendant ASD, Plaintiffs allege 
violations ofMinorPlaintiffs' rights underTitle DC forallegedlypermittingstudentonstudentsexual 
harassment of each of the Plaintiffs. (Third Amended Complaint H80- 

97).PiaintirTscontendthattheactscommittedby upon the Plaintiffs were "so severe, pervasive 
and objectively offensive to prevent Plaintiffs as victims from access to educational opportunities 
and benefits..." (Third Amended Complaint 191 ). Hie record evidence does not support Plaintiffs' 
claims. 

The development of Title IX indicates a high standard for liab ility based npnr. inafifrf 
sex discriminating ^ auuwiUH 

Title IX requires that "[n]o person in the United States shall, on the basis of sex, be excluded 
from participation in, be denied the benefits of, or be subjected to discrimination under any education 
program or activity receiving Federal financial assistance." 20 U.S.C. § 1 68 1 (a). Under Title DCs 
enforcement framework, an agency maynot bring enforcement proceedings until it has "advised the 
appropriateperson or persons of the failure to comply with the requirement and had determined that 
comphWecannotbesecuredb^ § 100 8(d) 

Title IX was enacted as a funding statute to provide girls and women with equal access to 



317,323,91 L.Ed.2d265, 106S.Ct.2548 (1986)), denied, 499 U.S. 921 (1991). A plaintiff cannot avert 
summary judgment mth speoulation or by resting on the allegation in his pleadings, but rather must present 
competent evidence from ^which a jury could reasonably find in his favor. Anderson. 477 U.S. at 248- Ridgewood 

4^50 (3d CV 1989) ' 252 <3d ^ ^ WMMmm " " f W »" 
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education.' Recently, the United States Supreme Court recognized an implied right of action, with 

the possibility of money damages, in cases involving a teacher's sexual harassment of a student. 

Frapklin v, Qinnett County Public ^ „ 503 U.S. 60 (1992); Cannon v. iJnivBnrffvnfPh^^, 

441 U.S. 677 (1 979). Because the private right of action is judicially implied, not granted by statute, 

the United States Supreme Court, in the case of Gebser v. L*vn Vista Inder.sndpnt SnW| p;^, 

524 U.S. 274 (1998), addressed a remedial scheme that created a high standard for liability, 

congruent with the statutory enforcement framework of Title IX. In Gebser . which involved the 

sexual harassment of a student by a teacher, the Court rejected agency principles to impute liability 

to the school district for the actions of its teacher. Id, at 283. Also, the Court declined to hold the 

school district liable under a negligence standard for what it "should have known." Jd at 290. 

Instead, the Court held that the school district may onlybe liable for "an official decision...not to 

remedy the violation." Id, at 290. Specifically, the Court concluded as follows: 

[I] t would frustrate the purposes of Title IX to permit damages recovery against a 
school district for a teacher's sexual harassment of a student based upon principles 
of respondeat superior or constructive notice, i.e. 7 without actual notice to a school 
orhcia As a general matter, it does not appear that Congress contemplated 
unlimited recovery in damages against a funding recipient where the recipient is 
unaware of discrimination in its program. 

, Hat 285 16 



■m , ■ ?I a 1 " l J of ™ e K wc "= introduced by Sector Bayh as an amendment to the 

^tnr°R ^ 1Cndm ? lts . of 1971 ' major feature being the Basic EducaUon Op^orhm^ Q^mPm^L 
Senator Bayn, speaking m support of the Senate Bill 659, which is now called Title IX, states as foSf 
mWftv . v ™ blU dea . ls wth fq»«d wcea. to education. Such access should not be denied because of 
poverty and sex If we arc going to give all students an equal education, women must finally be guaranteed equal 
, access to educa^on... [I]t does not do any good to pay out hundreds of rnillions of dollars if we cSESflZhi 
money is applied equitably to over half of our citizens 
117 Cong. Rec. 30412(1971). 

10 To support its construction of Title IX, the Court contrasted the legislative purpose of Title IX with fh« 
intent of T tie VII of the Civil Rights Act of 1964: W ereas Title VII .J^Zy7Zfc^cZ^ 
d.scnmmat.on, Tale IX focuses more on 'protecting- individuals from discriminatory practice! Carried Zby 
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Based upon the enforcement framework ofTitle IX, the Supreme Court explained as follows: 
"The premise, in other words, is an official decision by the recipient not to remedy the 
violation.. .Under a lower standard, there would be a risk that the recipient would be liable in 
damages not for its own official decisions but instead for its employees* independent actions." & 
at 290-9 1 ; seejlso. Id at 292 ("The issue in this case is whether the independent misconduct of a 
teacherisattributabletotheschool district that employs him under a specific federal statute designed 
primarilytopreventrecipientsof federal financial assistance fromusing the funds in a discriminatory 
manner."). 

With even greater reludancejn freeze o f Davis v. Mon^ 
U.S. 629 (1999), the United States Supreme Court addressed the standard of liability for Title DC in 
the context of student-on-student sexual harassment. The Court added additional safeguards to Title 
DC liability to limit damages for circumstances "only where the behavior is so severe pervasive, and 
objectively offense that it denies its victims the equal access to education that Title DC is designed 
to protect." JsL at 652. With respect to the effect of the relationship between the alleged "harasser" 
and the alleged "victim," the United States Supreme Court stated, "Peer harassment, in particular, 
is less likely to satisfy these requirements than is teacher-student sexual harassment." li at 653. 

As TitleDC has evolved, the United States Supreme Court has consistently recognized a high 
standard for liability to maintain Title DC's purpose of protecting students from mstitutionalized 
exclusion on the basis of gender. Therefore, the United States Supreme Court and the Third Circuit 
have held that Title DC should only be applied as a private cause of action in the clearest cases. See 
Davis, 526 U.S. at 652-653; 524 U.S. at 285-90; see also Bortic v. Smrvn» s«h ra* , 418 

recipients of federal funding." Id. at 287. 
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F.3d 355, 360 (3d Cir.2005); Warren v. Reading, p 1ffti| 278 F.3d 163 (3d Cir.2002). 

To prevail against the School District in their claim of student-on-student sexual harassment 
under Title IX, Plaintiffs must show that (1) the School District received federal funds; (2) sexual 
harassment occurred; (3) the harassment occurred under "circumstances wherein the [School 
District] exercised substantial control over both the harasser and the context in which the 
-..harassment occurred; (4) the [School District] had "actual knowledge" of the harassment; (5) the 
[School District] was '.'deliberately indifferent" to the harassment; and (6) the harassment was "so 
severe, pervasive and objectively offensive that it could be said to have deprived the victims of 
access to the educational opportunities or benefits provided by the school". Davis. 526 U.S. 629, 
643. 

Every claimant under Title DC must show that she or he was denied an educational benefit 
because of gender. "[Title IX] makes clear that, whatever else it prohibits, student must not be 
denied access to educational benefits and opportunities on the basis of gender." Davis. 526 U.S. 
*m {emphasis added). "Title IX liability may arise when a funding recipient remains indifferent 
to severe, gender based mistreatment played out on a widespread level among students." Id. at 653 
(emphasis added). 

In both fiebser and Davis, Hie court rejected the use of agency principles to impute liability 

to the District for the conduct of its teachers. Rather, [the court] concluded that the District could 

only be liable for damages when the district itself intentionally acted in clear violation of Title IX 

byremainingdeliberatelyindifferentto actsofharassmentofwhichithadac/«^knowledge. Davis 
526 U.S. at 642(emphasis added). 
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1. Tile School District did not have "actual knowledge" 

Actual knowledge is required for liability under Title IX: A school has actual knowledge if 
"^appropriate person at the institution has knowledge of the facts sufiicientlyindicatingsubstantial 
danger to the student so that the institution can reasonably be said to be aware of the danger" Bostic 
418F.3dat360. 

TobeliableiwderTitielX^^ 
must have denied an individual the benefit of a program or activity. Dayis at 640-641. Therefore, 
a school district can only be "liable for its own decision to remain idle in the face of known student- 
on-student harassment in schools." Id. at 641 . 

Tnenotice must be so clear that theschool's failure to act amounts to deliberate indifference. 
"Actual knowledge" must be "actual notice of discrimination in a recipient's programs." Qebser. 
524 U.S. at 290. The response "must amount to deliberate indifference to discrimination.... the 
premise, in other words, is an official decision by the recipient not to remedy the violations." Id 
(emphasis added). 

The conu-astberween me SupremeCourt cases ofDavia 
the School District was sued under Title DC for a teacher's conduct of entering into a sexual 
relationship wim an eighm grade student. The Court held mat a toh CT 

to the school district under Title DC. at 274. The standard enunciated in fiejjaex is whether 

the recipient of federal funds is "deliberately indifferent to known acts of [sexual] misconduct » 
Dayjs. 526 at 643; cf. Earner v. City pfBpca Raton, 524 U.S. 775, 791-792(1998)(imputing 
liability to the "employer" for actions of its agents for purposes of Title VII). In the Davis case, the 
Supreme Court held that the school district had actual knowledge sufficient for Title DC purposes 
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when a female victim told the building principal and two teachers when she was sexually harassed 
for many months by the same boy, a classmate. 
"Appropriate Person" 

Acknowledging that Title IX is basic scheme as a funding statute requires that the school 
have an opportunity to come into compliance, the court in Gebser and Qayjs held it necessary that 
an "appropriate person" have actual knowledge of the failure to comply. Qebser at 282; 20 U.S.C. 
§ 1 682. This Circuit has held that a guidance counselor is not an "appropriate person" for the purpose 
of "actual knowledge", atom, 278 F.3d at 173. An "appropriate person, such as a school 
Principal-must have"[a]ctual notice" which amounts to "actual knowledge of discrimination in the 
recipient's program." fiebser at 290. The Supreme Court explained as follows: 

An "appropriate person" under [Title IX] is, at a minimum, an official of the recipient entity 

tot ^ eco " ectiv l ac ^ 

™T5m .T m ™ lv ° .<f Cial P0Ucy ° f the reci P ient we hold that a damages 
emedy w.ll not he under Trtle IX unless an official, who at a minimum has authority to 

address the aHeged tarnation and to institute corrective measures on the recipient's 
LtiaSretond ^ ° f diSCrimiMtion in *» P— and fails to 

Gebser , 524 U.S. at 290. 

In the case of ffiarrga the Third Circuit Court of Appeals held that the School District did 
nothave"actualknowledge"whe„orJy^ 

ofthestudent.on-studentharassment tolheStocase.astudent and his mother sought damages 
forthe conductofRobert'sfourthgradeteacher,whoplayeda"game»withmesmdentmat involved 
sexual contact. Plaintiffs told the guidance counselor about the incident. While the Third Circuit 
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agreed that a principal was an "appropriate person" 1 it held that there was nothing on the record to 
demonstrate that the guidance counselor "was cloaked with sufficient authority to be a 'responsible 
person' during any time relevant here." Id. When the case was before a jury for consideration, the 
federal court allowed the jury to find as fact whether the principal or guidance counselor was an 
"appropriate person" for Title IX purposes. The Third Circuit held that allowing the jury to render 
a finding regarding the authority of the guidance counselor as an "appropriate person" was an error 
that entitled the school district to a new trial because a guidance counselor, as a matter of law, lacks 
sufficient authority to be an appropriate person in this context. Id. At 173-174; See also, E.N, v 
SusquehannaTwshp.Srt 

could not be liable under § 1983 for the guidance counselor's actions or inactions" citing Hgnen). 
2 - There was no "deliberate in difference" hv the Schonl Dfstrl^ 

Post Gefrser and JDayjs over half of the Circuit Court cases where summary judgment was 
contested have upheld dismissal of the School Defendant on the basis that Plaintiffs could not meet 
the high standard ("clearly unreasonable") for "dehberate indifference". 12 

_ 1 'Subsequently, in the case of gogtic, the Third Circuit clarified that juries should not be instructed that a 
principal is, as a matter of law, an "appropriate person**. Id. 418 F.3dat362. 

Summary Judgment granted: 



Santiago y rVfirtgfiic . Q, 655 F.3d 61 , 74(lst Cir.201 l)(holding that a Mure to report to a higher authority does not 
constitute deliberate indifference!: Sanrfien v. ("inrtalltrm Pai-mo™ nmnAi. t«.4 u o_i_ t\* a , : ... 



Cir.20D3)(holding that, addressing student-on-student harassment, there was no deliberate indifference where a 
prompt and thorough investigation was done, even though the alleged perpetrators were not discipIined): Porto v. 
TownofTewksfrury, 488 F.3d 67, 72 (1« Cir.2007)Cvacating judgment of jury in favor of plaintifFon the^Sund of 
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It is important to note that the private right of action only lies where the school district is 
deliberately indifferent to known acts of sexual harassment and the harasser is under the school's 
disciplinary authority. Bayjs at<533.' 3 Where a school district does not engage in sexual harassment 
directly, it may not be liable for damages unless its deliberate indifference makes a student 
vulnerable to or causes them to undergo harassment. Qsm at 644-645. Deliberate indifference to 
acts of peer sexual harassment arises only where the school district's response or lack of response 
to the harassment is clearly unreasonable in light of the known circumstances. Id. at 648; see also 

to v. Pe ll fonte Area gphpol District , 106 Fed.Appx. 798 (3d Cir.2QQ4)(emphasis added). 

To establish deliberate indifference, a plaintiff must show "an official decision by the 

recipient [of federal funds] not to remedy the violations." Gebser T 524 U.S. at 290. School 

administrators receive substantial deference in cases of alleged student-on-student harassment; 

victims of harassment have no "right to make particular remedial demands." Davis 526 U.S. at 648. 

Particularly, "funding recipients are deemed 'deliberately indifferent' to acts of student-on-student 



deliberate indifference because the plaintiff could not show the school "did nothing" to address the claim, only that 
their measures were not ^effective); ^ ? v, N- OMihmn ^ll^n, 450F.3d U46 (10*Cir. 2006)(hoSg2t to 
was no issue of material fact that the college was deliberately uidifferentwhe^ the W 

alleged perpetrator to teacher after the semester ended). 

S /ru S ° t ***** * P<* v ; K Allegheny p 9 h, Phf , 201 1 WL 3667279 *9(W.D. Pa. August 201 l)fholding that 
dehb^te ind^erence could not be shown when the evidence failed to support a finding £^ £2 
agree.! to "do nomuig"); -Y^ky v. Aquinas Ac fl d„ 201 1 WL 4 1 02584(WI),Pa. Sept. l^mSSSSln 
was no deliberate mdrfference when school took immediate action upon receiving toowledge) 
Summary Judgment denied: 6 ' 

Contrast with Z m linov Albany Collie of PharrnscvofTT^ tw, 63 F>3d 8 , 89 . 90 (2d C ir.201 llffindine 
matenal facts to support deliberate indifference ^totot^mh>h#^^ m £™^ 

hi^m • */" Wa ? 311 1SSUC 0f material fect m di5trict ™» deliberately indifferent 

where the district did not take action due to the alleged victim's perceived lack of credibility). 
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harassment only where the recipient's response to the harassment or lack thereof is clearly 
unreasonable in light of the known circumstances." Id. at 648-649. The Court in Dawn L. v. 
gre ater Motown Sch.Dist. , 586 F.Supp. 2d 332, 372 (W.D.Pa.2008) made clear that there is no 
cause of action for deliberate indifference to a single instance of one-on-one peer harassment, no 
matter how severe. Id. At 372. 

In the present case, there is no evidence that the School District employees, i.e., Haddon, 
Carter and Ceccatti, made atl "official decision not to remedy" the alleged harassment or that their 
response was "clearly unreasonable" given what they knew. On the contrary, the record evidence 
establishes that immediate, reasonable steps were taken to address the known bathroom incidents. 
The individual incidents were responded to as follows: 
1. fJuniorDoen- 



2. (Junior Doe im . 

¥M ' upon notice 

ofmecompIaint,Cart^^ and his mother come into his-ofSce 

and look through the yearbook in an attempt to identify the other child involved. 



"Plaintiffs expert, Dr. Edward Dragan, relies on unsworn statements of two teachers. Ilus aonears 

I^SSSZ^Tt f ^ * C ^ SlatCmentS dcscribe a reasonable 

claims she was interviewed the student and attempts were mad, to klendfy the 

I S ?T u I g m 3 yCarb0 ° k at pictUres - 1116 ,eacher waB unabIe «° identify anyone because the boy 
alleged to have been the perpetrator ran away from her. (N.T. Dragan 56-57). y 
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identified as the other child involved. Carter throughly investigated this 

incident, interviewed , his mother, , his mother, and other students who were with 

on the date of the incident. Carter found alibi credible. Carter then went to the 
cafeteria the next day with in an attempt to identity the other child involved but was . 
was unable to do so. (Def. Brf. p. 6-8) 

(Junior Doe V) . 



(Junior Dne Tf) - 



The same day, Ceccatti went to and interviewed her about what had 

happened, met with ; mother, also informed "administrators" and Dr. Lourdes Sanchez, 
the School Psychologist, Ceccatti met with to interview him regarding the incident, 
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called parents to discuss the incidents with them and called the Children and Youth 
caseworker. 

The record indicates that the incidents were reported the same day. 

Accordingly, a bathroom restriction was placed on in response to both 
incidents. (Def. Brf. p. 10-12) 

(JWHQr PpelV)- The record evidence shows that after the incident with on March 
16, 2004, the police came to the School and questioned , his father and other School 
District employees. 



The Eastern District case of Brooks v. Cit y of Philarfalp hia, 747 F.Supp.2d 477 
(EJ3.Pa.2010) is instructive here particularly on how "deliberate indifference" should be analyzed 
in afitudent-on-student Title IX harassment case. Thefacts in BlQQks are remarkably similar to those 
in the present case and the legal theories of Title IX and State Created Danger are the same. In 
Brooks, the parents of a student brought an action against the School District and School principal 
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under Section 1983 and Title IX. They alleged that a kindergarten student touched the genitalia of 
the Plaintiff kindergarten student while the boys were in the bathroom together. The assistant 
teacher found the boys in the bathroom together. The assistant took the boys to the teacher and told 
her what happened. The School Principal then talked to both boys, contacted their parents and talked 
to the teacher to make sure that she escorted the children to the bathroom and they not be allowed 
in the same bathroom at the same time. Two days later, minor PlaintirTcomplained to the Assistant 
that the other boy had "bumped him on his behind" in the bathroom. The incident occurred while 
the boys were at lunch recess. The teacher notified the teacher and the principal. The School 
Counselor interviewed the boys. The minor Plaintiff told her that the other boy pulled down his 
pants and "humped" him by placing his genitalia on his back. In response, the Counselor notified 
both sets of parents, the Department of Human Services and referred minor Plaintiff for counseling. 
The parents contacted police and took minor Plaintiff to the hospital. Plaintiffs parents asked that 
he be transferred to another school and the principal complied. Id. at 479 

The Defendants moved for summary judgment and the Court held that the District was not 
liable for student-on-student harassment under Title IX and the District's response to the incidents 
did not violate the minor Plaintiffs due process rights pursuant to a State Created Danger theory. 
The Court found that Title IX does not require funding recipients to remedy peer harassment but 
rather they must merely respond to known peer harassment in a manner that is clearly "not 
unreasonable". Id. at 482 auotine Davis at 648. 

The Brooks Court opined that: 

... "the fact that the principal's response [to the first incident] did not in fact prevent the 
second incident from occurring is not alone sufficient to demonstrate deliberate indifference 
for Title IX liability. Title DC does not require funding recipients to " 'remedy' peer 
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harassment and to 'ensure that...students conform their conduct to certain rules.'" "On the 
contrary, the recipient must merely respond to known peer harassment in a manner is not 
clearly unreasonable." Davis 526 629, 649, 1 19 S.Ct. 1661. The Supreme Court set forth 
in Payjs that "this is not a mere reasonableness standard" and held that "in an appropriate 
case, there is no reason why courts, on a motion to dismiss, for summary judgment, or for 
a directed verdict, could not identify a response as * clearly unreasonable' as a matter of law. 
Id. 

Brooks at 482, quoting Davis 

The response of the School District to all of the incidents were reasonable given the 
circumstances. 



The response of the School District to the known 15 acts of sexual harassment on February 
5, 2004, with were clearly reasonable, As set form above, Ceccatti met with the 

students and talked to parents of both students and and called the Office of Children and Youth. 
The Principal, Haddon, and Assistant Principal, met with mother, Haddon contacted the 

is. 
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school psychologist and mother, and met with them together. For the rest of the school year 
was allowed to use the single bathroom in the nurse's office. was put on a bathroom plan 
so that he "was not alone in the bathroom with children "(Def. Brf. p 8-12) 

The response was also clearly reasonable to the incident with ' onMarch 16,2004. After 
she was told of the bathroom incident, teacher escorted them to the principal's office, After 
the police were called by Plaintiffs parent. was immediately suspended from school after the 
incident and never returned 

School personnel met with parents the next day and his parents 
asked that he be transferred to a different school. The School District complied with that request. 



Plaintiffs* liability experts acknowledged that none of the actions taken in response to the 
known reports of bathroom misconduct were unreasonable. (N.T. Dragan 60-62, 64; N.T. Strauss 
85-87, 90, 108). Rather, both defended what can only be termed as a negligence standard of 
responses that could have been made, but weren't, or methods the experts felt were shoddily applied. 
(N.T. Dragan 60-64; N.T. Strauss 85-87, 90, 108). 

This negligence standard is precisely the standard the court holds as inappropriate to 
determine deliberate indifference in a Title DC case. Davis 526 U.S. at 648; Gebser 524 U.S. at 290. 

The actions of theSchool District in response to the known acts of sexual harassment cannot 
be considered deliberate indifference in accordance with the standard set forth by the United States 
Supreme Court in Davis. Accordingly, Plaintiff claims under Title IX against Defendant 
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AUentown School District should be dismissed. 



3. Deprivation of educational program 

In contrast to the harm required to sustain causes of action in tort or even under Title IV and 
VII, Title IX requires a special type of harm as an essential element of a cause of action for 
educational harm. For student-on-student harassment to be actionable under Title IX, there must be 
a deprivation of a student's educational program, it must have a "systemic effect" and must be both 
severe and pervasive. 

The Court in Pavis analyzed the standard for deprivation of education program under Title 



"Whether gender-oriented conduct rises to the level of actionable "harassment" thus 
"depends on a constellation of surrounding circumstances, expectations, and 
relationships," Oncale v. Sun downer Offshore Services. Tnc , 523 U.S.75, 82, 11 8 
S.Ct 998, 140 L.Ed.2d 201 (1998), including, but not limited to, me ages of the 
harasser and the victim and the number of individuals involved, see OCR Title IX 
Guidelines 12041-12042. Courts, moreover, must bear in mind that schools are 
unlike the adult workplace and that children may regularly interact in an manner that 
would be unacceptable among adults.... Rather, in the context of student-on-student 
harassment, damages are available only where the behavior is so severe, pervasive, 
and objectively offensive that it denies its victims the equal access to education that 
Title IX is designed to protect," 

Pavis at 651-652. 

The fiayjs Supreme Court specifically stated that a single incident, no matter how severe, 
could not result in the type of conduct actionable under Title IX: Although in theory, a single 
incident of sufficiently severe... harassment could...have such an effect," it was "unlikely that 
Congress would have thought such behavior sufficient...in light of the inevitability of student 
misconduct and the amount of litigation that would thereby be invited..." Davis . 526 U.S. at 652- 
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53 16 . Claims of harassment under Title IX are, in effect, claims for the creation of a "hostile 
[educational] environment." Saxev. State College Area Sch. njy t., 240 F.3d 200, 206 (3d Cir.2001). 
The concept of hostile environment originated in employment in employment claims under Title VU, 
whia-e it was characterized as "harassment so severe or pervasive as 'to alter the conditions of the 
victim's employment and create an abusive working environment.'" Id. quoting Meritor Savings 
Bank v. Vinson, 477 U.S. 51, 67, 106 S.Ct. 2399 (1986). Similarly, in a claim for student-on- 
student sexual harassment under Title K the "plaintiff must establish sexual harassment that is 
sevsre, pervasive and objectively offensive, and that so undermines and detracts from the victim's 
educational experience, that the victim-students are effectively denied equal access to an institution's 
resources and opportunities." Pavfe 526 U.S. at 65 1 citing Meritor at 67. To do so the plaintiff need 
not show "physical exclusion" but must present evidence of more than "teasing and name-calling." 
Davis at 651-652. In addition to showing that the harassment was severe and pervasive, Title IX 
claimants must show that the harassment had "the systemic effect of denying the victim equal access 
to a program or activity." Id. at 652-53. 

The Davis case emphasized that, to be actionable under Title IX, the harassment must 
pro-ride a barrier to the victim's educational program: 

The most obvious example of student-on-student sexual harassment capable of 
triggering a damages claim would thus involve overt, physical deprivation of access 
to school resources. Consider, for example, a case in which male students physically 
threaten their female peers every day, successfully preventing female students from 
using a particular school resource-an athletic field or a computer lab, for instance. 

l6 Although both Ti«e VII and Tide IX have many common threads, one main difference is that a single 
advance, no matter how severe, cannot "deprive" a student of an education program. In contrast with Title VII 
liability, Title IX jurisprudence does not recognize claims based upon H single unwelcome physical advance". Dawn 
k, at 372 n.59. The Supreme Court noted this difference in the Djyjs opinion and explained that "Tide IX prohibits 
official indifference to known peer harassment with the practical realities of responding to student behavior, realities 
that Congress could not have meant to be ignored." Davis . 526 US, at 653. 



36 



District administrators are well aware of the daily ritual, yet they deliberately ignore 
requests for aid from the female students wishing to use the resource. The district's 
knowing refusal to take any action in response to such behavior would fly in the fact 
of Title IX's core principles, and such deliberate indifference may appropriately be 
subject to claims for monetary damages. It is not necessary, however, to show 
physical exclusion to demonstrate that students have been deprived by the actions of 
another student or students of an education opportunity on the basis of sex. Rather, 
a plaintiff must establish sexual harassment of students that is so severe, pervasive 
and objectively offensive, and that so undermines and detracts from the victim's 
educational experience, that the victim-students are effectively denied equal access 
to an institutions' resources and opportunities. 

Davis 526 U.S. at 650-651; Cf. Meritor Savings Rank 4 77 U.S. 57 at 67. 

An analogous example is provided in the case of Dawn L. 586 F.Supp. 2d at 332, 372, 
where the Plaintiff was repeatedly harassed in the bathroom by another female student in the girl's 
bathroom and was also sent harassing notes on multiple occasions. The Court stated that the 
following constituted a deprivation of educational program: 

This physical exclusion, which lasted from January 21 , 2005 until March 1 5, 2005, 
was a clear denial of M.L.'s right of equal access to the District's resources and 
opportunities. MX. received no tutoring between January 2 1 , 2005 and February 1 0, 
2005, when her homebound instruction was to begin. When her tutor, Raymond 
Zonin, did show up he arrived late and left early, never providing even the five 
instructional hours per week that the District required. Such instruction as Zonin did 
provide was inadequate at best, merely repeating lessons already learned when not 
simply ignoring the curriculum established by the District, and at no time did Zonin 
supply the type of enrichment mandated by MX.'s GIEP. 

/</.at373. 

The DaMa also emphasized that the harassment must have a "systemic effect" of denying 
equal access to the educational program: 

"Moreover, the provision that the discrimination occur 'under any education program 
or activity' suggests that the behavior be serious enough to have the systemic effect 
of denying the victim equal access to an educational program or activity. Although 
in theory, a single instance of sufficiently severe one-on-one peer harassment could 
be said to have such an effect, we think it unlikely that Congress would have thought 
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such behavior sufficient to rise to this level in light of the inevitability of student 
misconduct and the amount of litigation that would be invited by entertaining claims 
of official indifference to a single instance of one-on-one peer harassment... 

...The relationship between the harasser and the victim necessarily affects the extent 
to which the misconduct can be said to breach Title IX's guarantee of equal access 
to educational benefits and to have a systemic effect on a program or activity. Peer 
harassment, in particular, is less likely to satisfy these requirements than is teacher- 
student harassment." 

Davis at 653. 

The Court in Ums. stated that "courts should refrain from second-guessing the disciplinary 
decisions made by school aaministrators." Davis at 648 citing New Jersey v. T.L.O. 469 U.S. 325, 
342-343, n.9 1 05 S.Ct. 733, 83 L.Ed.2d 720 (1 985). 

In this case as outlined on pages 16through 19 of this brief, evidence of any real educational 
harm for any of these plaintiffs is absent from the record. No plaintiff was excluded from school. 
No plaintiff excluded himself from school. No plaintiff was denied tutoring and there is no 
competent evidence that anyone's school performance suffered as a result of these incidents. Rather, 
the record evidence shows that whatever issues may have had before the incidents they 

continued to have after the incidents. Their academic performance remained pretty constant. 

Plaintiffs' experts, unable to point to any specific educational loss, can only speculate that 
themild symptomatology described by their counselor must have affected their concentration. It is 
suggested that this theoretical educational impediment does not reach the level of educational harm 
contemplated in Davis . 
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Clearly this is one of those cases in which that court should be cognizant of the day-to-day 
challenges of educators as they make real time decisions to deal with a constant stream of the 
unexpected. Accordingly, Plaintiffs' claims under Title IX should be dismissed. 

B. PLAINTIFFS FAIL TO ESTABLISH A CLAIM UNDER SECTION 1983 
Plaintiffs raise a constitutionally based §1983 claim stemming from their allegations that 
Defendants ASD, Haddon, Carter and Ceccatti were deliberately indifferent to and callously 
disregarded their constitutional rights to bodily integrity guaranteed under the the Due Process 
Clause of the Fourteenth Amendment. (Third Amended Complaint %75). Essentially, Plaintiffs 
claim that the School District had a practice, custom or policy of deliberate indifference to the 
Plaintiffs' constitutional rights by unreasonably and unconstitutionally failing to report alleged 
sexual assaults. (Comp. Tf75). 

The substantive component of the Due Process Clause "protects individual liberty against 
certain government actions regardless of the fairness of the procedures used to implement them." 
Qottl j eb v, laurel Highlands fich, Pjst, ,, 272 F.3d 168, 172 (3d Cir. 2001). Only state conduct that 
is "arbitrary, or conscience shocking, in a constitutional sense'Mses to this level. County of 
Sacramento v. Lewis , 523 U.S. 833, 847 (1998). Notwithstanding the theories of Plaintiffs' liability 
experts that more could have been done, it can hardly be said that the school's response to what at 
the time seemed isolated incidents,.would be so lacking ormisguided as to "shock the conscience". 

Following the Court's decision on Defendants' 12(b)(6) motion, the only remaining cause 
of action was a State Created Danger theory under the Fourteenth Amendment Due Process Clause. 
In theCourt's opinion of September27, 2007, the Court thoroughly discussed the limitations of such 
a claim when the underlying facts involve a harm visited upon a non-state actor by another non-state 
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actor, in this case student on student. Hie Court identified that applicable Third Circuit precedents: 
S roddng v, Bradford Area Son, njsr„ 882 F.2d 720 (3d Cir.1989); D.R. v. Middle Bnd« Am» 
Yo cat^onal Technical Sch, , 972 F.2d 1364 (3d Cir. 1992); Kneinu v. Tedder, 95 F.3d 1199 (3d Cir. 
1996 >i Bright v. Westmoreland County , 443 F.3d 276 (3d Cir.2006). Most significantly in the 
analysis is the Court's recognition of the test set forth by the Third Circuit in Bright for the state- 
created danger theory. The Third Circuit held that in order to bring a claim under the state-created 
danger theory, a plaintiff must establish the following elements: 

(1) the harm ultimately caused was foreseeable and fairly direct; 

(2) a state actor acted with a degree of culpability that shocks the conscience- 

(3) a relationship between the state and the plaintiff existed such that "the plaintiff 
was a foreseeable victim of the defendant's acts," or a "member of a discrete class 
of persons subjected to the potential harm brought about by the state's actions " as 
opposed to a member of the public in general; and * 

(4) a state actor affirmatively used his or her authority in a way that created a danger 
to the citizen orthat rendered the citizen more vulnerable to danger than had thestate 
not acted at all. 

Brig&443 F.3dat281. 
The Court opined 17 that "the crucial question in dispute is whether any of the state actors 
named as defendants in this case took an affirmative action... to render Junior Doe and the other 
nWplamu^more vulnerable (0pinion 
P-6). 

WiJhwBppottoPlatetia 

through discovery, plaintiffs' counsel must focus on discovering what actions the defendants took, 
rather than on what actions they failed to take, if they intend their claims in Count I to survive a 



Dismiss. 



40 



motion for summary judgment." (Opinion at p. 11). 

The MM test, like the £ayjs test for liability under Title IX, emphasizes the need for 
evidence of co-mission rather than omission. 

While as a general rule, a school district is not constitutionally liable for harm inflicted on 
students by other students, a school will held liable for affirmative action that renders students more 
vulnerable to harm than they would have been had the school not acted at all. Deshanev v. 
Winnebago County Pep'tof Soc. Servs ,, 489 U.S. 189, 201 (1993). Even "indefensible passivity" 
by school officials will not create a constitutional violation. BJL, 972 F.2d at 1376. The Third 
Circuit has stated: "It is a misuse of state authority, rather than a failure to use it, that can violate the 
Due Process Clause." Bright 443 F.3d at 282. 

Plaintiffs arguments are informed by their educational experts' theories that the steps that 
ASD took in response to all of the bathroom incidents were insufficient or misdirected. However, 
Plaintiffs' experts do not contend that any of the actions taken were 'Weasonable", much less 
"clearly unreasonable". (N.T. Dragan p. 60-62, 64). 



Even viewing the record in a light most favorable to 
the Plaintiff demonstrates only that this single incident with . was a result, at worst, of 
inadvertence or oversight. It has consistently been held that deliberate indifference requires a 
knowing act on the part of the state actor. Negligence and sometimes recklessness is not sufficient 
to rise to the conscious shocking level of deliberate indifference. County of Sacramento 523 U.S. 
at 853-854. 
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The incident with was the result of a "perfect storm" of occurrences - the 

unplanned suspension and placement of in the detention hallway when his mother could not 
pick him up from school prior to the early dismissal; the variation from the normal procedure of the 
1- grade group bathroom trips that occurred in the chaos of preparation for early dismissal because 
of the mid-day snow storm; the disruptive behavior of in the detention hallway that had him 
placed just around the corner from the rest of the detention students; and the odd configuration of 
the hallway leading to the ground floor boys bathroom. 

ItistruethatJeraldBrownwasnottoldthat was on a bathroom plan. (N.T. Brown 69). 
Nevertheless, the circumstances of flat day, and the close but odd configuration of the detention 
area, along with the temporary status of . in the detention area, could easily explain why the 
Assistant Principal did not think to inform the detention teacher about bathroom plan. 
Moreover, there is no assurance that had Brown known of restrictions that he would have 
acted any differently. Brown testified that although he could see around the corner, he did not 
see eithei or enter the lavatory. (N.T. Brown 84). 

The Third Circuit case of DJL, is analogous to the instant case. In DJL, the incidents took 
place in the darkroom and unisex bathroom located in the students' graphic arts classroom. The 
plaintiffs, all young females, were alleged to have been repeatedly raped, forcibly molested, and 
otherwise abused sexually and physically by boys in their classroom. All of the acts of abuse 
occurred when the boys drug and forced the girls into the unisex bathroom or darkroom during the 
graphic arts class. The classroom teacher was unaware of the acts but admittedly had little control 
over the classroom. The students sued the school and the teacher for, among other things, a due 
process violation via State-Created Danger. Id. at 1375 
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The plaintiffs alleged that the unisex bathroom and darkroom created the danger. The Third 
Circuit held that neither the bathroom or the darkroom created a danger because of the following: 
"Bathrooms are generally equipped with inside locks for privacy purposes and obviously, the same 
room was not intended to be used by both sexes at the same time. The existence of the darkroom and 
of a single restroom, both contained within the high school classroom, did not subject plaintiffs to 
an inherently dangerous situation." Id. at 1375. 

The plaintiffs also alleged that the school district created a danger by "indefensible 
passivity...[0]ne school defendant was advised of the misconduct and did not investigate." The 
Third Circuit held that this shows "nonfeasance but they do not rise to a constitutional violation." 
See also 489 U.S. at 203 ("The most that can be said of state functionaries in this case 

is that they stood by and did nothing when suspicious circumstances dictated a more active role for 
them."). In conclusion, the Third Circuit stated that "plaintiffs' allegations are insufficient to show, 
as required by DeShaney , that the school defendants either impermissibly limited the freedom of the 
plaintiffs to act on their own behalf, or barred their access to outside support. Nor do they 
demonstratethatthe defendants violated a wnstimtionaldutyby creating or exacerbating to 
posed by the student defendants." Id. At 1376. 

1. INDIVIDUAL DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT ON 
THE BASIS OF QUALIFIED IMMUNITY 

Plaintiffs also claim that Principal Dr. Eva Haddon, Assistant Principal Carter and Guidance 

Counselor Ceccatti are individually liable under Section § 1 983 . 1 8 To establish a Section 1 983 claim 

ao*,w AQn^n - 13 ^ T" 81 Ha ? d ° n ' Carter Ceccatti in thdr official ^city should be treated as a claim 
ri oZ^l a " ? 6 ^ m mtereSt A-M- v. tome County Juvenile n., Bn ^n r*^, 372 F .3d 572, 
580 (3d Or 2004)( A sm agamst a governmental official in his or her official capacity is treated as a suit against the 
%nTTlX- Cy 1 ^"^•V- PhiMclphm Acad, Charts Snh , No. 02-17 16, 2003 WL 24052009 at *9 
(RD.l a.2003)( Since official capacity suits generally represent only another way of pleading an action against an 
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against these individuals, Plaintiffs must "demonstrate a violation of a right protected by the 
Constitution or laws of the United States that was committed by a person acting under the color of 
state law." N i g i n i Y- Mwtfl , 212 F.3d 798, 806 (3d Cir. 2000). For purposes of this argument only, 
Defendants concede they acted under color of state law. 

All claims against Haddon, Carter and Ceccatti in their individual capacities should be 
dismissed against them because they are entitled to qualified immunity. "Qualified immunity, as the 
Supreme Court has explained, is the principle that 'government officials performing discretionary 
functions generally are shielded from liability for civil damages insofar as their conduct does not 
violate clearly established stawtoryo^ 

known."' Walter y.pilce County, Pa L , 544 F.3d 1 82 (3d Cir. 2008)fq»otf/«r Harlow v. Ftoperald , 457 
U.S. 800, 818, 102 S.Ct. 2727, 73 L.Ed.2d 396 (1982)). In short, qualified immunity shields 
Defendants from personal immunity if they "reasonably believed that his conduct complied with the 
law." Pearsonv. CaMan., 129 S.Ct. 808, 172 L.Ed. 2d 565 (2009). 

The Supreme Court has provided (but no longermandates 19 ) atwo-step inquiry to determine 
whether government officials are entitled to qualified immunity: 

First, a court must decide whether the facts that a plaintiff has alleged make out a 
violation of a constitutional right. Second, if the plaintiff has satisfied this first step, 
the court must decide whether the right at issue was "clearly established" at the time 
of defendant's alleged misconduct. Qualified immunity is applicable unless the 
official's conduct violated a clearly established constitutional right. 



entity of which the officer is an agent, it is appropriate to dismiss the claims against the individual in his official 
capacity and retain them against the real parry in interest." 

I9 ln ?mm, the Court specifically held "while the [two-step] sequence is often appropriate, it should no 
longer be regarded as mandatory. The judges of the district courts and the courts of appeals should be permitted to 
exercise meu- sound d IS cret,onm deciding wU 

addressed first in light of the circumstances in the particular case at hand." Pearson , at 236, 129 S.Ct. 808. 
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The factual background in this case must be put in perspective. Prior to February 5, 2004, 
no one, not any classroom aides, not parents, not children, had told any ASD administrators of any 
incidents of harassment wherein they identified the perpetrator as . was not identified by 
anyone as being involved in any alleged bathroom incidents until the incidents with 
As soon as Administrators learned of the bathroom complaints and was identified on February 
5, 2004, Ceccatti immediately began to investigate the complaints, meet with the parties involved 
and put on bathroom restrictions. Ceccatti also advised the parents of the alleged victims, the 
parents of , the School Psychologist, the Office of Children and Youth caseworker and some 
School Administrators of the complaints. Carter was involved only in the incident. Carter 
informed Ceccatti about the incident after brought both to his office and 

both he and Haddon met with mother. Haddon. was also involved in the incident. 

Haddon contacted the School Psychologist and met with mother.. Notwithstanding the 

characterizations made by Plaintiffs, it is clear that the District was attempting to address the 
incidents in the bathrooms 

Plaintiffs have not brought forth any evidence which would show that Haddon, Carter and 
Ceccatti should not be entitled to qualified immunity. As argued throughout, it is not difficult to 
understand that the isolated, non-repeated or targeted incidents over a period of three to four months 
would not raise a suspicion of Title DC implications for a reasonable educator. The record evidence 
shows that these complaints were immediately investigated and reasonably addressed. Thus, 
Haddon, Carter and Ceccatti should be dismissed from this case. 
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Accordingly, whether analyzed as a failure of the record to establish triable facts for 
individual liability under Section 1983 or under qualified immunity, the case against Defendants 
Hacldon, Carter and Ceccatti should be dismissed. 
IV. CONCLUSION 

Defendant's Motion for Summary Judgment for both remaining claims of due process 
violation and Title IX violation should be granted as to all remaining Defendants and against all 
Plaintiffs. 
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